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Kessler: Labor Law: Injuction
Permitted to Enforce No-Strike Clause
COMMENTS
LABOR LAW: INJUNCTION PERMITTED TO ENFORCE
NO-STRIKE CLAUSE
Boys Markets,Inc. v. Retail Clerk's Union, 398 U.S. 235 (1970)
The collective bargaining agreement in effect between the union and
employer contained an arbitration clause and also provided there should
be "no cessation or stoppage of work, lockout, picketing or boycotts." Despite
these provisions the defendant union called a strike. Petitioner obtained an
injunction against the strike and specific performance of the arbitration

clause in the California superior court. On removal by the union, the federal
district court refused to quash the state order.: The United States Court of
Appeals reversed 2 on the authority of Sinclair Refining Co. v. Atkinson8
which held that the Norris-LaGuardia Act 4 prohibited federal courts from
enjoining peaceful strikes. 5 On certiorari, the United States Supreme Court
overruled Sinclair and HELD, the Norris-LaGuardia Act does not bar
federal injunctions against strikes violating no-strike agreements where (1) the
grievance in question is subject to arbitration under the collective bargaining
agreement, (2) the employer is ready to proceed with arbitration at the time
the injunction is sought and obtained, and (3) the injunction is justified under
ordinary principles of equity. 6
To reach this result, the Court reconciled two conflicting statutory provisions, section 4 of the Norris-LaGuardia Act, which deprived federal courts
of jurisdiction to issue injunctions in labor disputes involving several specified
7
activities including strikes; and section 301 of the Taft-Hartley Act, which
has been construed to authorize the federal courts to develop a body of sub8
stantive law for the enforcement of collective agreements.
The question before the Court in both Sinclair and Boys Market was
whether section 301 empowered federal courts to enforce by injunction no1. Subsequent to a hearing, the United States District Court for the Central District
of California issued an order enjoining the union from striking and ordered the parties
to arbitrate. 398 U.S. 235 (1970).
2. 416 F.2d 368 (9th Cir. 1970).

3. 370 US. 195 (1962).
4. 29 U.S.C. §§101-15 (1964). The statute provides: "No court of the United States shall
have jurisdiction to issue any restraining order or temporary or permanent injunction in
any case involving or growing out of any labor dispute to prohibit any person ... from

doing . . . any of the following acts: (a) Ceasing or refusing to perform any work or to
Id. §104.
remain in any relation of employment ...
5. 370 U.S. 195, 203 (1962).
6. 398 US. 235, 253 (1970). The instant case was decided by a 5-2 vote (Justice Marshall

not participating).
7. Labor Management Relations Act, 29 U.S.C. §185 (a) (1964), provides: "Suits for
violation of contracts between an employer and a labor organization representing employees
in an industry affecting commerce as defined in this chapter, or between any such labor
organizations, may be brought in any district court of the United States having jurisdiction
of the parties, without respect to the amount in controversy or without regard to the
citizenship of the parties."
8. Textile Workers Union v. Lincoln Mills, 353 U.S, 448, 451 (1957).

Published by UF Law Scholarship Repository, 1971

1

LAW
FLORIDA
OF Review,
UNIVERSITY
Florida Law
Vol.
23,REVIEW
Iss. 3 [1971], Art. 12[Vol. XXIII

strike provisions of collective agreements despite the prohibition of section

4 of the Norris-LaGuardia Act or, viewed another way, whether the employer
who has agreed to an arbitration clause that may be specifically enforced
against him may obtain equitable enforcement of the corresponding no-strike
clause against the union.

In Textile Workers Union v. Lincoln Mills9 the Supreme Court construed
section 301 as a mandate for the development of substantive law by the federal courts?10 The Court found in the Act's legislative history a "policy that
federal courts should enforce these agreements on behalf of or against labor
organizations and that industrial peace can be best obtained only in that

way."" In Lincoln Mills an arbitration clause - which the Court characterized
as the quid pro quo for the no-strike agreement 2 - was specifically enforced
against an employer.'8 After the Lincoln Mills decision, speculation arose as
to whether the quid pro quo equation worked both ways.' At least one court
adopted the view that it did.15
In Sinclair Refining Co. v. Atkinson,26 however, the Supreme Court ruled

that section 301 of the Taft-Hartley Act did not impliedly repeal section 4
of the Norris-LaGuardia Act.' 7 Justice Black, speaking for the majority,

pointed out that other provisions of the Taft-Hartley Act had expressly repealed Norris-LaGuardia for particular purposes, but section 301 contained no
such express language.' 8 Moreover, he -argued that legislative history indicated
a clear rejection by Congress of any attempt to repeal Norris-LaGuardia by
9.
10.
11.
12.

Id. at 448.
Id. at 451.
Id. at 455.
Id.

13. As the law of §301 developed, arbitration was increasingly emphasized as a substitute for economic warfare. The favored role of arbitration in settling labor disputes

was elaborated after Lincoln Mills in the cases known as the Steelworker Trilogy. The first
of these, United Steelworkers v. American Mfg. Co., 363 U.S. 564 (1960), limited the role
of the courts to determining whether the arbitration claim is on its face subject to the
arbitration clause. The merits of the claim are to be decided by the arbitrator. Id. at
567-68. In United Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960), the
Court created a presumption that disputes are subject to arbitration. "Apart from matters
that the parties specifically exclude, all of the questions on which the parties disagree must
therefore come within the scope of the grievance and arbitration provisions of the collective
agreement. The grievance procedure is, in other words, a part of the continuous collective
bargaining process. It, rather than a strike, is the terminal point of a disagreement." Id. at
581. The last of the three cases, United Steelworkers v. Enterprise Wheel & Car Corp., 363
U.S. 593 (1960), held that as long as an arbitrator's award is within his authority, a court
must enforce the award and may not substitute its own interpretation for that of the
arbitrator. Id. at 599.
14. Cox, Current Problems in the Law of Grievance Arbitration, 30 RocKY MT. L. REv.
247, 256 (1958); Jay, What Is New in the Labor Injunction?, 15 N.Y.U. CoNFERENcE ON
LABOR LAW 261, 276 (1962).
15. Teamsters Union v. Yellow Transit Freight Lines, Inc., 282 F.2d 345 (10th Cir.),

reu'd, 370 U.S. 711 (1962).
16. 370 U.S. 195 (1962).
17. Id. at 203.
18. Id. at 204-05.
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section 301,19 and that it was the function of Congress, not the Court, to
20
alter long-standing legislation based on policy reasons.
21
Since Norris-LaGuardia, by its terms, applied only to federal courts,

Sinclair did not have an immediate impact on the enforcement of collective
bargaining agreements. Although federal courts could not grant injunctions,
most state courts could. Approximately thirty-six states permitted injunctions
to enforce no-strike clauses. 22 When suits in state courts for injunctive relief
were removed to federal courts, the usual practice was remand. 23 One view
was "that the term 'jurisdiction' as used in the [Norris-LaGuardia] Act is
used in its literal and more accepted meaning, and that under the Act, [a
federal] court is not only precluded from granting... injunctive relief.., but
24
may not take cognizance of the action."
Avco Corp. v. Aero Lodge No. 735,2 5 however, upheld a district court's
removal of such a suit and dissolution of the state court injunction. The
Court reasoned that merely because a court did not have power to grant the
relief sought did not prohibit the court from hearing the case.2 6 Thus, the
2
right of removal as a federal question under section 801 was established. T
The question whether removal required dissolution of state injunctions, however, was not answered.28
The instant case presented an opportunity to reconsider Sinclair. Justice
Brennan, for the majority, explained that Norris-LaGuardia and Taft-Hartley
had been designed at different times for different purposes. Norris-LaGuardia
was enacted to end judicial interference with the efforts of labor groups to
organize and bargain collectively. 29 As labor unions grew in strength, the
emphasis of legislation shifted from protection of the struggling labor movement to regulation and encouragement of collective bargaining and the peaceful settlement of labor disputes. This shift in emphasis was not, however, accompanied by significant revision of the earlier statutes. Thus, Justice Brennan
argued, it became the responsibility of the courts to accommodate apparent

19. Id. at 205-08.
20. Id. at 203.
21. 29 U.S.C. §§101-15 (1964).
22. Keene, The Supreme Court, Section 301 and No-Strike Clauses: From Lincoln Mills
to Avco and Beyond, 15 Vix.. L. REV. 32, 49 (1969). Florida was among the states not
having a "little Norris-LaGuardia Act." Id.
23. Spelfogel, Enforcement of No-Strike Clause by Injunction, Damage Actions and
Discipline, 7 B.C. IND. & CoM. L. REv. 239, 247-48 (1966).
24. National Dairy Prods. Corp. v. Heffernan, 195 F. Supp. 153, 155 (E.D.N.Y. 1961).
25. 390 US. 557 (1968).
26. Id. at 561.
27. Id.
28. Id. at 561 nA. Perhaps realizing that the combination of Avco and Sinclair could
effectively prevent state court injunctions against breaches of no-strike agreements and
possibly eliminate injunctive relief altogether, three Justices took the unusual step of
calling for reconsideration of Sinclair at an appropriate future time. Id. at 562 (concurring
opinion).
29. 398 U.S. 235, 250 (1970). For an analysis of the use of the labor injunction prior to
Norris-LaGuardia, see F. FRANKFURTER & N. GREENE, THE LABOR INJUNCrION (1930).
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conflicts in the statutes based on underlying policies rather than particular
words or clauses.3 0
The Court relied principally upon two examples of such an accommodation.31 The first was Brotherhood of Railroad Trainmen v. Chicago River &
Indiana Railway32 in which Norris-LaGuardia was held inapplicable to a rail
strike because of the statutory duty to arbitrate imposed by the Railway Labor
Act. 33 The second instance of accommodation cited was Lincoln Mills, which
implemented section 301 by specifically enforcing an arbitration agreement
without requiring compliance with section 7 of Norris-LaGuardia. s' The
majority in the instant case argued that such an accommodation would effectuate the policy of section 301 favoring the peaceful resolution of labor
disputes through arbitration without undermining the Norris-LaGuardia
policy of protecting the right of labor to organize and collectively bargain.3 5
Moreover, the majority felt Sinclair had been a departure from the policy
of aiding the enforcement of collective bargaining agreements and had taken
from the employer his most effective weapon in obtaining the labor peace
he had bargained for.s8
Without injunctive relief, employers, prior to the instant case, were forced
to rely upon less effective remedies - damages, self-help, and the arbitrator's
injunction. The chief defect in a damage remedy is that an employer's losses
from a work stoppage are difficult to prove. The number of customers permanently lost to competitors, lost profits, and goodwill for the strike period
are not susceptible to accurate valuation. 37 In addition, a damage suit after a
strike can exacerbate relations between management and the union.83

Another alternative remedy is self-help, which includes firing the striking
employees or their leaders or utilizing other disciplinary actions such as
suspension for a period of time without pay.3 9 These actions are normally pro
hibited as unfair labor practices, but would be permitted in the event of a
30. 398 U.S. 235, 251 (1970).
31. 398 U.S. 235, 251-52 (1970). For other examples see Note, Accommodation of the
Norris-LaGuardiaAct to Other Federal Statutes, 72 HARV. L. Rav. 354 (1958).

32. 353 U.S. 30 (1957).
33. Id. at 40.
34. Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 459 (1957).
35. Justice Black in Sinclair distinguished the two cases relied upon by the majority in
the present case by noting that Brotherhood involved a statutory duty to arbitrate while

§301 did not by word or legislative history make arbitration compulsory; he also argued that
Lincoln Mills specifically enforced an arbitration clause and failure to arbitrate was not
one of the acts specifically enumerated in §4 of Norris-LaGuardia. Sinclair Refining Co. v.
Atkinson, 370 U.S. 195, 211-12 (1962). It has been pointed out that this analysis depends

on two assumptions: (1) that the actual words of a statute are more binding than a judicial
construction and (2) that the specific strictures of §4 must be observed while the more
general §7 may be accommodated. Note, Specific Enforcement of No-Strike Clauses, 19
RuTGERs L. Rav. 507, 513-14 (1965).
36. 398 US. 235, 241 (1970).
37. ABA SErMON OF LABOR RP.ATIONs LAw, Report of the Neutral Members 241, 242

(1964).
38.
39.

Id.
Unkovic, Enforcing the No-Strike Clause. 21 LAB. L. J. 387, 395-96 (1970).
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walkout in violation of the contract. 40 Self-help may be effective in breaking
an illegal strike, but it does not provide the employer with the uninterrupted
production he bargained for. '
The last alternative to the court injunction is the arbitrator's injunction,
an innovation developed to circumvent the Sinclair decision. This is a backto-work order issued by an arbitrator enforcing a contract's no-strike dause
43
following a "quickie" arbitration. 42 Two circuits have upheld such awards;
4
however, the Supreme Court has declined to rule on this issue. " Aside from
its unsettled validity, this procedure is less effective because of the delay involved.4 Even the dissent in the instant case admitted that an injunction is
the most effective remedy.'8 Thus, the most important result of the instant
case is that, henceforth, employers, faced with a walkout concerning an
arbitrable issue in violation of a no-strike clause, can quickly obtain an injunction against the strike and effectively end it.
The instant case has also answered questions concerning the role of state
courts in the enforcement of no-strike clauses. A major goal of section 301
policy has been uniformity in the law of collective agreements. 47 State and
federal courts have concurrent jurisdiction in section 301 suits 4 8 although
the state courts must apply the law as developed by the federal courts. 49
After the Sinclair decision, however, injunctive relief for violations of nostrike clauses could be obtained in some jurisdictions but not in othersro
With a remedy as effective as injunctive relief involved, forum shopping was
encouraged. As Justice Brennan warned in Sinclair, the result in a particular
case often depended on "fortuities of locale and susceptibility to process."' 51
40. Id.
41. Counsel for the petitioner in the instant case argued that an employer who discharged his workers would be in the same position as a victim of a strike. 38 U.S.L.W.

3417 (1970).
42. See Note, Circumventing Norris-LaGuardia with Arbitration Clauses, 44 Nom
431, 432 (1969).
43. New Orleans S.S. Ass'n v. Local 1418, ILA, 389 F.2d 369 (5th Cir.), cert. denied,
393 U.S. 828 (1968); Philadelphia Maritime Trade Ass'n v. Local 1291, ILA, 365 F.2d 295 (3d
Cir. 1966), rev'd on other grounds, 389 U.S. 64 (1967).
DAME LAw.

44. See note 43 supra.
45. Unkovic, supra note 39. "The arbitrator's injunction is not nearly as effective as a
court injunction because of the delay involved in selecting an arbitrator, obtaining a hearing
date from an arbitrator, and getting a decision from the arbitrator." Id. at 393. In the
instant case, counsel for the petitioner "cited an arbitration that lasted only four days 'but
the decision was not handed down until two months later.'" 38 U.S.L.W. 3417 (1970).
46. 398 U.S. 235 (1970). "The Court would have it that these techniques are less effective than an injunction. That is doubtless true. But the harshness and effectiveness of
injunctive relief ... were the precise reasons for ... Norris-LaGuardia ... ." Id. at 261
(dissenting opinion, Black, J.).
47. Teamsters Local 174 v. Lucas Flour Co., 369 US. 95 (1962). "The importance of
the area which would be affected by separate systems of substantive law makes the need
for a single body of federal law particularly compelling." Id. at 104.
48. Id. at 101.
49. Id. at 102.
50. See text accompanying notes 21, 22 supra.
51. Sinclair Refining Co. v. Atkinson, 370 U.S. 195, 226-27 (1962) (dissenting opinion,
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This result may have been tempered by Avco, which permitted the removal
of state suits for injunction to federal courts. The Avco court, however, declined to decide if the federal court must then dissolve the state injunction.52
Such a requirement would solve the uniformity problem, but at the price of
effectively ousting the state courts of jurisdiction to enjoin breaches of nostrike clauses. Justice Brennan found it ironic that Taft-Hartley, originally intended to supplement, not supplant state remedies, was so used. 53 By permitting federal injunctions, the instant case has reestablished uniformity in
section 301 law and restored the state courts to their proper role in the enforcement of that law.
Potentially, the instant case has greatly advanced the policy of section 301.
Since the no-strike clause can now be more effectively enforced, it may be
expected that management will seek to negotiate more and broader arbitration clauses, thus bringing more issues within the reach of injunctive relief.
In addition, many union officials may welcome the instant decision because
it provides a means of controlling the trend toward wildcat strikes that has
challenged their authority.4 The liberality with which the present case will
be applied, however, remains to be seen. The Court has .warned that injunctions will not be granted as a matter of course and that equitable requirements must be met.55 Thus, the availability of an injunction to enforce
no-strike clauses in future labor disputes will depend upon the scope given
to the traditional equitable requirements of irreparable harm, multiplicity
of suits and inadequate remedy at law. A liberal view of these requirements
would best serve the policy of maintaining industrial peace.
MARuTN

Z. KEsSLER

Brennan, J.).
52. The effect of Avco was uncertain because the Court reserved two questions:
"[Whether] the remedies available in State Courts are limited [under §301] to the
remedies available under Federal law" and whether a federal court must dissolve the state

court injunction. Avco Corp. v. Aero Lodge 735, 390 U.S. 557, 560 n.2, 561 n.4 (1968).

53.

398 U.S. 235, 245 (1970).

54. Gould, The Status of Unauthorized and "Wildcat" Strikes Under the National Labor
Relations Act, 52 CoRNmaL L.Q. 672, 672-73 (1967). Probably not all wildcat strikes will be
subject to injunctions because §301 covers only suits between employers and "labor organ-

izations." But where authorization or cooperation by the local union can be shown §301
would probably apply. Cf. Edwards & Bergman, The Legal and PracticalRemedies Available
to Employers to Enforce a Contractual"No-Strike" Commitment, 21 LAB. L.J., 9-10 (1970).
(elements of proof required to obtain damages from union for wildcat strike of members).
55. 398 U.S. 235, 253-54 (1970).
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